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When the state’s top utility regulator asked stakeholders whether utilities
should be able to resume shutting off nonpaying customers, the split between
the yeas and the nays was stark. In the yea column: all Pennsylvania utilities
and organizations representing them.

Joining the nays were Gov. Tom Wolf, Attorney General Josh Shapiro, the
offices of the consumer advocate and small business advocate, various
consumer-protection groups and environmental nonprofits. The Pennsylvania
Public Utility in mid-March required utilities in the state to halt shutting off
customers for nonpayment in light of the COVID-19 pandemic. The moratorium
was meant to both help people stay indoors and give them breathing room to
figure out how the economic tsunami of the virus would unfold.

Since then, the virus has grown in Pennsylvania, with more than 125,000
testing positive and more than 7,600 deaths. There are now more than 1
million Pennsylvanians out of work, too. But the state is no longer under a
shelter-in-place order. Businesses have been allowed to reopen, albeit some in
unrecognizable ways, and there have been two rounds of federal stimulus
funding.

Still, “the serious and substantial risk of spreading the virus has not subsided,”
the Pennsylvania Utility Law Project, a Harrisburg-based group that works with
low-income utility customers, wrote in a letter to the PUC last week. “It very
much remains the case that one’s home is the safest place to be — especially
for vulnerable households.”

Chairwoman Gladys Brown Dutrieuille invited these comments earlier this
month and said she would bring up the issue of utility terminations at the
PUC’s public meeting on Thursday. This follows two unsuccessful attempts to
move forward the conversation about the shutoff ban — one being a motion
made by Commissioner John Coleman to lift the moratorium in June, and the
other a motion brought by Chairwoman Dutrieuille in July to create a
stakeholder group to inform the PUC’s decision. Both motions failed by a 2-2
vote.

In her recent letter and in comments made during public hearings over the past
few months, Mrs. Dutrieuille suggested the time is approaching when the
benefit of a shutoff moratorium for nonpaying utility customers will be
outweighed by the harm done to those customers, the utilities and, by
extension, the rest of the customer base that will have to absorb the lost
payments through their rates.

Utilities across the state unanimously urged the PUC to lift the moratorium and,
for the most part, said that should be done without mandating prescribed
consumer protections. Instead, they said, utilities should be able to tailor their
approaches and continue the measures they already put into place for
customers assistance and outreach. “It is not a utility’s goal to terminate a
customer — it is a last resort after all other efforts fail, so as to protect the
interests of all other customers,” wrote FirstEnergy Corp., which owns West
Penn Power and a handful of other electric companies in Pennsylvania.

Duquesne Light, the Downtown-based electric utility, noted the vast majority
— 93% to be exact — of customers who receive termination notices are never
disconnected. The looming shutoffs, instead, “encourage customers to enter
payment arrangements, enroll in assistance programs or make the required
payment to avoid termination,” the company wrote. Steven Gray, assistant
small business advocate for Pennsylvania, argued “the sole reason that any
public utility would want to lift the moratorium now is so they can use shutoffs
as a threat.”

The Pittsburgh Water and Sewer Authority said if it can’t resume shutting off
nonpaying customers next month, its revenue will take an 11%

hit. “Termination of service is only an effective collections tool if households
have the ability to pay,” countered the Pennsylvania Utility Law Project.
“Otherwise, termination acts merely as a punitive measure — in this case,
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depriving households with very little resources of essential services they need
to survive in a pandemic.”

It recommended a more in-depth analysis. For example, the group said, while
it's important to know how many customers have fallen behind on payments,
just as relevant would be to know how many of those would be able to pay
their utility bills without sacrificing medicine, food and other necessities. As
PUC commissioners have said, their job is a balancing act between consumers
and utilities. A number of stakeholders, including Attorney General Shapiro,
suggested now is an appropriate time to thumb the scale for

consumers. “[Utilities] are in a better position to shoulder the short-term
financial burden and recoup losses experienced during the pandemic than are
unemployed and underemployed families,” Mr. Shapiro wrote.

The beginning of the school year, where many students will be learning from
home, is a particularly bad time to reintroduce the threat of utility shutoffs, he
argued. Plus, anything that makes staying at home less tenable will endanger
the state’s fight against the spread of COVID-19, Mr. Shapiro said. The Office
of Consumer Advocate suggested there are “circumstances where it may not
be possible to simultaneously satisfy all aspects of the public interest. “The
commission should recognize that a proper balancing of the interests may
require a sharing of this burden between shareholders and consumers,” the
consumer advocate wrote.

Mr. Gray, the assistant small business advocate, wrote that he has seen no
indication the moratorium is placing a heavy financial burden on utilities, where
as shutting off a small business’ utilities would push that company into
bankruptcy. Some of those who wrote to say they are against ending the
moratorium nevertheless acknowledged the probability that the PUC is likely
moving in that direction. The AARP of Pennsylvania, which previously spoke in
dire terms against lifting the moratorium, appeared somewhat resigned. The
organization, which represents 1.8 million seniors in the state, recommended a
60-day period after terminations are allowed to resume for customers to make
payment arrangements.

Gov. Wolf wrote that if the PUC decides to lift the current ban, it should not
allow terminations of residents whose annual income dropped by 30% or more
as a result of COVID-19, or customers at or below 300% of the federal poverty
line — that would amount to $38,280 for an individual and $78,600 for a family
of 4. On Tuesday, the governor proposed that $100 million in grants be split
between the Low-Income Home Energy Assistance Program and a new
emergency water and wastewater program to help customers avoid having
their utilities shut off.

One issue united those who weighed in on the moratorium — that
Pennsylvania legislators should appropriate federal stimulus funds for utility-bill
assistance. Small business utility customers appear to have gotten even
further behind than residents, according to data from utilities. FirstEnergy Corp.
reported that while the number of residential clients with past-due balances
actually decreased year over year, the number of businesses falling behind
has doubled. And the amount of money those businesses owe to the utility is
up 91% since the beginning of the year.

Duquesne Light also found that unpaid bills by commercial customers
increased by 85% year over year. And the number of small-business clients
eligible for termination now is 46% greater than a year ago. Data collected by
The Energy Association of Pennsylvania, an industry group that represents
utilities, showed that unpaid bills rose by 54% for nonresidential customers, the
largest jump among the customer groups. But the group concluded that it is
time to lift the shutoff ban. “Taken as a whole, the procedural protections and
financial assistance available to customers constitute a comprehensive safety
net to utility customers in Pennsylvania to help households maintain access to
utility service,” The Energy Association wrote. — Pittsburgh Post-Gazette




Thwarted by court rulings and vetoes, Republicans in the legislature unhappy
with Gov. Tom Wolf's response to the coronavirus pandemic are plotting two
new efforts to curtail his emergency powers. In June, the legislature voted to
force Wolf to end the state’s COVID-19 disaster declaration, which greatly
expanded the Democratic governor’s powers. Wolf countered that such a
move required his approval. The state Supreme Court sided with Wolf, who
then vetoed the measure.

But the saga isn’'t over yet. Members of the GOP who control the state House
now plan to advance a measure to override Wolf's veto, which would require
the support of at least some members of the governor's own party just months
before their re-election in November. “When we return to session next week,
we will be prioritizing the need to hold Gov. Wolf accountable and return power
to the people by attempting to override the governor’s veto of House
Resolution 836,” Jason Gottesman, a spokesperson for House Republicans,
said. “The Wolf administration’s handling of this pandemic has cost lives and
livelihoods and their actions should no longer continue unchecked.”

Wolf and the GOP-controlled General Assembly have found themselves at
odds over almost every aspect of the administration’s response to the
pandemic, including the temporary closure of businesses statewide. Public
health experts widely supported those shutdowns as necessary to slow the
spread of the virus and keep hospitals from becoming overwhelmed. While the
most severe restrictions have since been lifted, restaurants, bars, salons, and
entertainment venues are still required to operate at a limited capacity. State
officials say they’ve linked new infections to these businesses, while GOP
lawmakers have cast doubt on the scope of the issue while highlighting the
ongoing economic harm.

Overriding a gubernatorial veto requires two-thirds of the General Assembly’s
approval. In the House, Republicans would need 25 Democrats to sign on,
while only 12 voted for the original resolution. Jennifer Kocher, a spokesperson
for the state Senate GOP, did not say whether Republicans in that chamber
would support such an override. “Since it started in the House, we cannot take
any action until the House acts,” she said. “We look forward to considering
whatever they send us.”

Other Republican lawmakers, all outspoken critics of Wolf and Health
Secretary Rachel Levine, think they’ve figured out another way to force the
governor to end the disaster declaration. But according to one expert, it's
unlikely to meet legal muster. Reps. Daryl Metcalfe (R., Butler) and Russ
Diamond (R., Lebanon), and Sen. Doug Mastriano (R., Adams), claimed this
week lawmakers can completely “suspend” the state’s Emergency
Management Services Code, which grants Wolf powers during a disaster
declaration.

The legislators on Monday said the state constitution gives them the right to
suspend any law if they gather signatures from a majority of lawmakers, which
they are now doing. But constitutional expert Bruce Ledewitz, a professor of
law at Duquesne University, said collecting signatures does not change
precedent. He pointed to the state Supreme Court’s recent ruling that found
the legislature lacks the power to act unilaterally in this situation. “I don’t
understand,” Ledewitz said. “Maybe they’re wrong, but that’s the opinion of a
majority of the Pennsylvania Supreme Court. And it's not ambiguous. | don’t
get this. | don’t see why signatures make any difference.”

Lyndsay Kensinger, a spokesperson for Wolf, said the proposal “isn’t based in
reality.” “It's just another attempt by the Republicans in the legislature to deflect
from the fact that they have no real interest in helping Pennsylvanians,” she
said. Wolf has said ending the state’s disaster declaration would not lift
restrictions on the state’s businesses, but it would rescind protections enacted
in response to the pandemic and the subsequent economic free fall, including
the suspension of licensing requirements for health-care workers, and a
moratorium on evictions and foreclosures that ends Aug. 31.
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While Republicans are still focused on curtailing Wolf's powers today, they're
also looking to the future. GOP lawmakers in July passed the first hurdle to get
a constitutional amendment on a future ballot that would allow the General
Assembly to unilaterally end a disaster declaration. It's a process with no
guaranteed outcome but one big upside — it doesn’t require Wolf's approval.
— Spotlight PA
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