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The Department of Justice is gearing up to appeal a judge’s decision 
allowing AT&T T to buy Time Warner. Judge Richard Leon ruled in 

favor of AT&T in June, advising in no uncertain terms that it would 
unwise for the government to appeal. The deal closed shortly 
thereafter.  
 
What kind of odds does the government have of overturning the 
decision and what arguments is it likely to make? The risk in appealing 
is that a higher court—the U.S. Court of Appeals for the D.C. Circuit—
could affirm the judgment, setting it more deeply in stone. But if the 
government leaves the decision unchallenged, it could be applied 
broadly to allow all vertical mergers. Judge Leon said his decision was 
limited to the specifics of the case, but it still “puts a cloud over future 
efforts to challenge vertical mergers,” says Gene Kimmelman, a former 
antitrust attorney for the Justice Department.  
 
In the original case, the government argued that AT&T would be able 
to dictate higher carriage fees to competing distributors by threatening 
to withhold its cable networks from rival pay-TV providers, leading to 
higher prices for consumers. Judge Leon concluded that the facts 
didn’t uphold that. Antitrust experts say the government is likely to 
argue that the judge defined the market too loosely, allowing AT&T’s 
argument that its competition includes tech firms like Netflix , Facebook 
and Amazon. “The government will argue that the market should be 
narrower, that it shouldn’t include big tech companies. The case is 
about AT&T’s ability to use Time Warner content against its pay-TV 
competitors,” says Ketan Jhaveri, a former antitrust attorney for the 
Justice Department. 
 
The thrust of the appeal may be that the judge misunderstood the 
economics of the industry and the profit-maximizing opportunities for 
the merged company. “He fundamentally misunderstood how the 
market works,” says Mr. Kimmelman. “It’s really about the threat to 
drive-up prices to get better terms and conditions, not an actual 
blackout.” There is some precedent for this kind of argument. A decade 
ago a district court allowed Whole Foods to buy Wild Oats. The 
government appealed, arguing that the market should have been 
viewed much more narrowly, and the appeals court reversed the 
district court’s decision. 
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Though this is still a long shot for the government, it is worth noting 
that Judge Leon has one of the worst records of being overturned by 
an appeals court. One scenario is that the appeals court could remand 
the case to the district court, handing down a framework for analyzing 
vertical mergers and saying the case must be reconsidered in narrower 
terms. On a more extreme end, the court could even say Judge Leon 
was biased and the case needs to go before a different judge. 
 
A decision in favor of the government could mean requiring some kind 
of remedy—perhaps divesting the Turner channels, or slapping some 
smaller constraint on AT&T. That would be sure to hurt shareholders, 
creating uncertainty by limiting the company’s ability to use the new 
content to paper over the losses in its struggling satellite-TV 
business. The fallout wouldn’t be catastrophic, though, and there is a 
high bar for unwinding an already completed merger. Stay tuned, but 
consider it a medium-impact, low probability event. – Wall Street 

Journal  
_______________________________________________ 
Democrats in the New York state Assembly say any broadband 
provider picked to replace Charter Communications in the state should 
be required to observe net neutrality. Twenty-five Democratic 
lawmakers proposed the idea Monday. The state recently revoked its 
approval of Charter’s merger with Time Warner Cable Inc. and ordered 
the company to find a new provider for its more than 2 million New 
York customers. 
 
The lawmakers say whichever company replaces Charter should be 
prohibited from altering web speeds or traffic to favor certain sites or 
apps. The federal government repealed its net neutrality policy earlier 
this year, eliminating rules that had prevented providers from slowing 
down or speeding up service to benefit certain customers. The state 
already has a neutrality policy for providers with state contracts. – 
Associated Press   
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